
!+W OFnCES OF 

VALENTINE, ADAMS & LAMAR, L.L.P. 
203 SOUTHBARNES STREET NASHVILLE NORTHCAROLINA 27856 

TEL: (252) 459-1 11 I FAX: (252) 459-11 12 
1.1'. V A L M I N E  (1887-1970) MAILING ADDRESS. 

TIM VALWIhT (RtTIRED) P.O. BOX 841 

L. WARDLAW LAMAR 
FRANLLIN L. A D M S .  JR. NASHVILLE. NC 27856 

LEWIS w. LAMAR,IR. 
TUeSddy, November 26.2002 

VIA FACSIMILE AND OVERMGHT -) 

RECEIVED Ms. Magalie Roman Salas 
Secretary 
Fedcral Communicallons Commission 
Office of  the Sccretary 
445-12'Street SW 
12'" Streer Lobby Counter TW-A325 
Washington. D.C. 20554 

NOV 2 7 2002 

RE: Petition for Reconsideration by 
Nash County-Rdcy Mount Public School System 
Of Decision of tht FCC 
DA 02-2837(rele;ae date 10/28/02) 

FCC Docket Number 96-45 
FCC Docket Number 97-21 

Dear Ms. Roman S a l s :  

Enclosed, please find a Petilion for Reconsideration of the FCC's decision denying E Rate 
funding for Program Year 3 to the Nash County -Rocky Mount Public School System plus four 
copies. 

We arc sending h s  for filing via facsinule transmission (202-418-7361) and also by overnight 
carrier to the above addrcss. 

Thank you for your consideration of thi; matter. 

. Yours sincerely, 

VALENTINE, ADAMS & LAMAR, LLP 

-dLs---v- 
L. Wardlaw Lamar 
Attorneys for the Nash-Rocky Mount 
Board of Education 
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In the Matter of 

Before the 
Federal Communications Commission 

RECEIVEC 
Washington DC 20554 NOV 2 7 2002 

Petition for Reconsideration 
?Sash CountyRocky Mount Public School System 
OrDecision of the FCC 

FCC Docket No. 9 6 4  
FCC Docket No. 97-21 

10/28/02) 

1 
) 
) DA 02-2837 (Release date 

Petitioner: ~ Nash County-Rocky Momt  Public School System 
Billed Entity Number: 162994 
Application Number 201 160 
FRN 442461 

S l i m m a n  

The Nash County-Rocky Mount Public School System ("the Petitioner") respectfully asks thc 
Federal Communications Commission ("FCC") to reconsider its decision identified as DA-02-2837 
(Relcase date 10/28/02) regarding the E Rax program year 3, 2000-2001, which denied parl of our 
application for E Ratc discounts for voice tclephonc service present4 previously by WC Department of 
Commerce - SPS 

The original application ugg submitted IO the SLD on behalf of the Nash-Rocky Mount Public School 
System by the NC Depart~nenl of Commerce and/or ITS as n a s  the Request for Review in this mattcr. 

The Peritioner believes that even if the Adr~hisrrative Rules for this program wcrc not strictly followed 
by those who made the applicatton for it, P:titioner respectfully shows the FCC that there was never any 
intent to dcfraud, mineprcsent or work in tad faith against any of the Rules of the Program. Failure 10 
get the total amount of E Rate dlscount for Year 3 is an ovcwhelming detriment to rhe Nash County- 
Rocky Mount Public School Systcm, which is stlll recovering from the effects of Humcane Floyd 
which scverely damaged many of its facilities and disrupted iB schools in the fall of 1999. 

We respectfully ask that the FCC reconsider the evidence presented by this Petitioner nnd allow 
the Nash County-Rocky Mount Public S,:bool System to receive its E Rate discount for Funding 
Year 3 for tclccommnnications services. 

Statement of Interest 

The i2ppIicant is the public school system ,For Nash County. and a portion of Edgecombe County which 
is located in Rocky Mount (city). North Carolina. Nash County and Edgecombe County me located in 
eastern Nonh Carolina. Using 2002 C e n S U . i  data, 13.9% of county residents are collcge graduates and 
7 1.8% are high school gaduates. This school system's avcrage SAT combined scores for verbal and 
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math in 2002 was 967 (math - 491; verbal - 476). The annual uncnlployment rate for 2000 averaged 5.3% 
aid i s  prescntly 9.3%. 

For Funding Year 3,  July 1,2000 through Junc 30.2001, the Petitioner chose the State Master Contract 
for voice telecommunications service. The billed entity for th~s service is the North Carolina DcpmicnL 
of Comcrce  - SIPS. The Petitioner's r e q u s  by the N.C. Departmat of Commerce for E ratc funding 
of voicc telephone senice provided by the State Master Contract was partially denied by the SLD and 
TAPD. 

Th e  State of North Carolina and Nash Counry are currently in a v a y  grave budget emergency. The Statc 
is racing a rcvenue shortfall of approximate:y $900 million for the fiscal year that ends Junc 30,2001. 
The next fiscal y ~ a r  looks worse. Loss of the E Rate b u n t  for the Petitioner is thereforc potentlally 
devastaring for both it and the Statc. The arnounf of the above-listed FRN for telecommunications 
scrvice rhat was denied by the SLD is approximately S66,150. 

Statement o f  Relevant Material Facts 

For Funding Year 3, the Petitioner by the N.C. Department of Reservc appropnatcly filed a Form 
470 for telccommwucations service. In that Form 470, the Petitioncr checked Itcm 7(d) on Block 2 
which indicated that i t  was seeking te1e:ommunications services pursuant to a multi-ycar contract 
singed on or before July 10, 1997 but for which no Form 470 had been filed in a prcvious program 
year. 

For Funding Year 3, thc Petitioner chore to get telephone senice 60m the-State Master Contract. It 
filed a Form 471 indicating that choice (Attachment 2) and included sevcral FRNs for voice 
tclephone service of which FRN 442461 was onc. 

In its Funding Commitment Decision Letter, the SLD indicated that funding wa5 denied for fRN 
442161 with Sprint telephone because the "FRN references services that require a posting of a 470 
for cach funding year." 

The underlying carrier for the referenced State Master Contract is Sprint Tclecommunications 
Services doing business as Carolina Telephone Service. The State Master Conuact with 
SprinVCarolina Telcphonc w s  signed on December 18, 1996 to be effective when seMcc was 
cstablished pursuant to the contract. Ttc contract is a multi-year contract. Our understanding is that 
under rhe rules for the E Rae  program, a contract signed on or before July 10, 1997 is exempt from 
the competitive bid requirements for the life of the contract. 

Thc Peutioner by NC Department of Cmmerce appealcd the dccision of the SLD to rhe Universal 
Service Adrninismtor. The result of that appeal was a partial denial of the requestcd amount. In 
denymg pa r  of the requcst, the Adnun.:shator stated, "The contTac1 for telecommunications service 
was signed 12/18/1996 for a term of four years, expinng on 12/18/2000. The contract has an 
auiomatic renewal clause whereby it bccomes service on a month-to-month basis aRcr expiration. 
You have not filed a request for funding for the month-to-month services, nor have you provided 
sufficient docunicnration to support the contract through the end of the funding year." 

Our school system was norified for the first time by the N.C. Deparlrncnt of Conunercc latc on thc 
aftcmoon of November 20,2002 of the DA 02-2837 decision. l lus  information was then first 
broughr to the attention of thc undenigaed on November 25,2002. 
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It appears that c~rtain doctuncnts regarding the agreement between the Petitioner and SpnnL werc 
never brought IO the attention of the SLD and not addresscd in the application review prepared by the 
Office ofInfotmation Technology Scrvices, nor were c-in boxes checked on the original 
applicarion so prepared. 

Copies of those relevant papervitings are attached hereto and made a part of this Petition for 
Reconsideration, they bcing as Exhibit A, an addendum to the agreement #961218A berwecn 
Carolina Telephone & Telegraph and Information Technology Services (herekafrer KS). the entity 
acung on behalf ofthe Petitioner, said addendum being dated January 10,2000 and February 15, 
2000 amending ihe December 18, 1996 a p c m t  to add an additional period of time by extending 
the expiration daw &om thc end of Dcccmbcr 2000 to June 30.2001 - the period of time in dispute 
as to the E rate funds. This document is Exhibit A. 

The aher document - Exhibit B - i s  a rncmorandum dated 1/12/2000 fkom Jerry Spangler to k c k  
Webb rcgarding Exhibit A and anothcr such agreement with Bell South. 

Thc Decision DA - 02-2837, released 10128/02, also addresses the inlerprctation of thc language in 
ihe original contract dated 12/18/96 stating that the conttact for scrvices conhcted for is extended 
on 3 month-to-month basis. 

The Petitioner respectfully submits that through no fault of its own but because of appaent clcrical 
enon on the part of those acting on its behalf and also because of the convoluted machinations over 
thc interpretation of thc "month-to-month" language of the 12/18/96 agreement, and the failure of 
clcrical personnel to check the appropriate box in thc form. the Petitioner's school system stands to 
lose despentcly needcd funds in the amount of approximatsly S66,ISO.OO 

Such a loss comes particularly hard at a time when the Petitioner along with all other public school 
systcms in Norrh Carolina is facing draconian cuts and appropnanons by the State and is in fact 
having to refimd a significant portion of h h g  it ha5 previously received. 

Ln furrher explanalion and as a basis for reconsideration, the Petitioner is advised as 
rollows and therefore contends that: 

ITS'S procurement authority is statutorily limited to executive state agencies. Some non- 
cxecutive state agencies such as public schools and libraries may procure information lechnology 
goods and services hrectly or use contracts established by ITS. ITS administers a State Master 
Contract for telecommunications services, including telephone service as described in 47 CFR 
SS.SOO(f) ITS clienrS that are schools or libraries eligible for the E-Rate program and who 
purchasc telephoiie services throush the State Master Contract file Form 471s listing ITS as the 
billed entity The service provider listed on the Form 471s is an underlying service provider for 
North Carolina's Master Contract for tdephone service. The Schools and Libraries Division 
(SLD) does not recognize ITS as a common carrier. 

ITS's procurement authority begar. in January of2000. The State's Master contract 
prcsented previously, and refercnced in the relevant applications, was made pursuant to the 
authoniy of the N.C. Dcpt. of Administration, Division of Purchase and Contract. The 
rclecornrnunicarions scrvices Master cantract 111 force at that time was a long term contract. 
Tclecommumcations scrvices under that Master c o n m t  were rebid and a new master contract 



was awarded in June of 2001 to begin on July 1 of 2001. 

Enabling legislation for ITS passed in 1999 as Senate Bill 222 and mdified in Chapter 143B 
of the NC General Stahrtes. This expan&d ITS’S role to include central procurement authority 
for Information Technology goods and s:Mces. At that time, lTS operated as pari of the Dept. 
of Commerce. Subsequently. ITS was txansferred by the General Assembly to the Office of the 
Governor: h s  was effective in Septembcr of 2000. The original legislation has rcceived minor 
changes. and is presently codified in Article 3D of Chapter 147 of the NC General Statutes; GS 
9147-33.75 et. s q .  The relevant m a s  ofthe statute are Part 3, GS 8147-33.91 et. seq. and Pan 
4; GS 4147-33.95 et. s q .  

Petitioner supplements the record on this matter with h s  Petition and additional relevanr 
documentation regarding the State Master Contract with Carolina Telephone and Telegraph 
Company, d/b/a Sprint Tclecommunications. Annexed as Exhibit A, is the addendum to h e  
foregoing Master Agreement. This addendum was prepard to conform to the procurement rules 
and procedures enabled by lTS’ new statutory authority for information technology goods and 
services. ITS lacked procurement authority to engagc in modifications to the Spnnt Agreement, 
to extend, terminate, or otheiwise directly effect a change prior to January 1, 2000. The January 
2001 addendum simply r i e d  the term ofthe Agreement to 54 months to coincide with the end of 
the State’s fiscal year and the anticipated award date of a new Master Agreement. Annexed as 
Exhibit B, please find ITS’ internal routing Memo to obtain signatures for the Spnnt Addendum, 
Exhibit A. 

Section 1.106 of the Commission’s rules provides that a petition for reconsideration of an 
order denymg an application for review will be entertained only if: 1) the petition relies on facts 
which have occurred or circumstances which have changed since the last opportunity to present 
such matteK; or 2) the petiaon relies on facts &own to the petitioner until aRer the last 
opportunities to present such matters could not, through orlnary diligence, have been learned 
prior to that opportunity. 

attsndant thereto until November 20,2002. 

eligible schools or libraries must seek cirnpetitive bids for all services eligibIc for support. 
Commission rules exempt contracts entxed into on or prior IO July 10, 1997 h m  competitive 
bidding requirements for the duration of the contract This Petition provides new, and additional 
information together with an explanation of the application of ttesc Rules in the specific context 
presented by Petitioner’s application To? discounts in Funding Year 2000. 

compctitive bidding requirements for tf.e duration of the contract. These rules also provide that 
contracts signed after July 10, 1997 and before Jahary 30, 1998 (the date on which the Schools 
and Libraries website was fully opera.tiona1) are exempt born the competitive bidding 
requirement for services provided through December 3 1,  1998. This exemption applies only to 
services provided through December 31. 1998, regardless of whether the contract BS a whole 
extends beyond that date. 

Obviously Petitioner did not know of the existence of Exhlbits A & B. or of the controversy 

The Commission’s rules provide ?hiit an eligible school, library, or consortium that includcs 

Commission rules exempt contracts‘entered into on or prior to July 10, 1997 from 

4 



Petilioner filed FCC Forms 471 seeking discounts for telecommunication services in Funding 
Year 2000. SLD denied the funding requ-sts after concluding that the FCC Forms 471 did not 
meet h e  28-day competitive bidding r e q h m e n t s .  

Petitioners by N.C. Department of Commerce stated that although Block 2, Item 8 was not 
checked on its FCC Form 470, they had (checked Block 3, Item 14, which clearly i ndu ted  that 
the funding request was for "basic telephone renice only." It lnadvmently indicated that the 
conmact for services was awarded Januay 14,2000, when the State actually signed the contract 
in 1996. Petitioner's personnel did not have a full and complete copy ofthe Master contract with 
Sprint a1 the time their Form 471 was 5kd ,  nor at the time subsequent appcals were filed. 

Appeal was filed with SLD for Petitioner by N.C. Department of Commerce including only a 
part of h e  multi-year contract that was signed on or before July 10,1997. The Master agreement 
(Sprint Agreement) then in force was a multi-year contract executed in December 1996, rhcrefore 
exempting the users of that Agreement from the FCC's competitive bidding requirement for the 
duration of the contract. were not requircd to comply with the competitive bidding requirement. 

the "[tlhe 470 cited did not include s m ' c e  of h s  type, therefore it does not meet the 28 day 
competilive bidding requirenicnt." Ths matter was corrected and the correction resulted 
partial funding. This correction was noted in DA-02-2837, paragraph 6;  and resultcd in funding 
for six months contracted service ending in December 2000. 

SLD explained that Petitioners failed to file FCC Form 470s requesting funding for month- 
to-month service and had failed to provide sufficient documentation to show the existence of the 
conuact to the end of Funding Year 2000. Revised Fundmg Commitment Determination Letter 
was sent. In response, Petitioner filcd E.equests for Review. Petitioner explaincd that i t  received 
telephone scrvice pursuant to the Stateblaster Contract with, Carolina Telephone and Telegraph 
Company, d/b/a Sprint Telecommunications as the service provider. Petitioners indicated that a 
contract signed on or before July 10, 1937 is exempt fiorn the competitive bidding requiremcnts 
for the life of the conhact, citing section 54.51 1 of the Commission's rules in support. The 
decision in DA 02-2837 agrees with Petitioners on ks point. 

SLD interpreted the Sprint Agreernmt as having a term of four years, with the Agreemenl 
continuing rhereafier on a month-to-month basis. SLD interpreted the month-to-month provision 
as a voluntary renewal clause. T h e  SLIl's conclusion on this question was adopted by USAC iii 
DA-02-2837. This conclusion, however. is incorrect in light of applicable North Carolma 
contract law and public procurements. Petitioners also reference the terms of the service 
agreement, which provide that "[Tlhis agreement will be automatically renewed and cxtended on 
a month to month basis horn the referenced termination date unless eitherparty gives written 
notice to the other of an intenhon to tenninate the agreement. Petitioner maintains h a t  the 
month-to-month service is not a voluntiuy extension of the contract but an automatic one. 

of the State may arise for matters of convenience, appropriation, or procurement. The argument 
of the SLD and USAC would hold that all State contracts are therefore ineligible by reason that 
such conhacts are neither for definite tqrms nor month-to-month - the only elections available 
on Form 470. This conclusion is untenable in the context of state procurement laws. state 
constitutions, and the associated admhstrative rules governing state procurements. 

The SLD indicated that funding was'denjed for each FRN sought by the Petitioner bccause 

Like other public procurement contracts, State'contracts are terminable at will; where the will 
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OW school system chose to receive tdephone services from Spnnt under the State Master 
Conuact as permitted by N.C.G.S. 9147-33.91 et. seq. Petitioner by N.C. D e p m e n t  of 
Commerce filed its Form 471 (previously provided as Attachments to their respective prior 
appeals) indicating its election and included several FRNs for voice telephone service. At the 
time ITS received procurement authority, it sought an amendment to the Sprint contract to fix the 
indcfinile tcmi (e.g. the month-to-month term) to a fmed term. This is reflecred by Exhibit A, 
showing ITS' internal routing of the Spnnt contract addendum and the addendum. As the 
Petitioner's Fomi 471s was due at or abcut this same date, the Petitioner &d not have ths ability 
to include this information in said Form:. 

What is of great importance in tlus Petition is the fact that ITS provided the completc Spnnt 
contract addendum, annexed hereto as Exhibit A, to the Petitioner for the first time on 
Wednesday November 20.2002, after dscovering h s  document among the papers of ITS 
personnel who do not work in ITS' E-Rtttc support section. While the diligence of ITS may be in 
qucstioi, undcr 47 CFR 1.106, Petitioner's diligence and unfortunate rcliance upon ITS are clear, 
and completc. 

.41tbough Petitioner feels this additicmal factual information should make it clear that 
Petitioner's agreement with Sprint by cl':,ar contract language did not end until June 30,2001; 
however we feel the other issue regardirg DA 02-2387 relating to Commission's interpretation 
of thc State Master Contract with Carolina Telephone and Telegraph Company, d/b/a Sprint 
Telecommunications should also be addressed. 

The State Master Contract with Spr inKaroha  Telephone was signed on December 1 S, 1996 
to be effective as a multi-year conuact. Under the d e s  for the E Rate program, a contract signed 
on or before July 10, 1997, i s  exempt h m  the competitive bid requirements for the life of the 
contract. 

t h e  competitivc bid requirements for t h ~  life of the contract; . . ." That section of the FCC 
regulations further provides at (d) (1). ":he exemption kern the competitive bid rcquirernents SQ 

forth in paragraph ( c) of this section shdl  not apply to voluntarv extensions or renewals of 
existing contracts ..." (Emphasis added.): 

of the contract shall be 48 months from the date that scrvice is established. Further, at 4 0 )  the 
contract provides: 

47 CFR 54.51 1 ( c) (i) provides "A contract signed on or before July 10, 1997 is exempt from 

Thc contract in question (Attachment 3 to the prior appeal) provides at Section 4 that the term 

This Agreement will be autornatxallv renewed and extended on a month to monlh 
basis from the rcferenced termination date, unless either party gives written notice to the 
other of an intention to terminate the agreement at the expiration of thc then current 
terms. Such notice is to be given not less than thirty (30) days prior to the expiration of 
the then current terns. (Emphasis added.) 

Under North Carolina law, where the language of the contract is plain and unambiguous, t h C  
construction of the agreement is a mattcr of law; a reviewing court may not ignore or delcrc any 
of its provisions, nor insen words into it, but must construe the contract as written, Minor v .  
b r ,  70 N.C. App. 76, 79,318 S.E. 2d 865,867, disc. rev. denied. 312 N.C. 495, 322 S.E.2d 
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558 (1984) Contracts arc construed acco::ding to the intent of the parties, and in the abscnce o r  
ambiguity, a c o w  construes them by the p E  
- used. Inteeon General Ins. Corn. v. Universal Underwriters Ins. Co.. 100 N.C. App. 64.68, 394 
S.E.2d 209; 21 1 (1990) (Emphasis added). 

The plain, ordinary and accepted meaning of "automatic" is "largely or wholly involuntary," 
Mcrrim-Webster's Colleg~ate Dictionary. This is not the plain, ordinary and accepted meaning 
of the word "voluntary." The plain, ordjnary and accepted meaning of "voluntary" is proceeding 
from the will or fiom one's own choice lor consent. rd. 

The contractual term is not a voluntzry extension of the contract but an automatic onc. The 
contract continues until someone cancels it. In its denial of the Request For Review, the 
Wireline Compctition Burcau conclude : 

conversion from a fixed contract tenn to month-to-month senice is a voluntary cxtension 
of the contract. regardless of whether such conversion occurs automatically or by request, 
because month-to-month status leavts the applicant kee to seek service from another 
provider at the applicant's choice. Therefore, under program rules, an FCC Form 470 
must be filed each year for &smUt,j on month-to-month service." 

-While we respect the opinion of the. Wireline Competition Bureau, construction of contract 
law applicable to this question must be ,:esolved in accordance first with the understanding of the 
parties to the contract aud second with the laws relating to procurements and public contracting 
m North Caroha .  It is clear born Exhibit A that both Sprint and Pelitioner understood this 
agreement ended 6/30/01. Review of such laws reveals that such a conclusion is correct. The 
term conversion is simply a mutual option to terminate. Howwer, so long as performance is 
rendered, the obligor remains liablc; e.!.. the State remained obligated to compensate Sprint for 
services. 

An option to terniinate, if granted, c.oes not specify a term of the agreement. The agreement 
continues so long as performance occur's, and obligates the purchaser. Curt Teich & Co. v. 
Lecompte, 222 NC 94, 21 S.E.2d 895 (1942). 

At the lime of this addendum, ITS \vas conducting a statewide competitive procurement to 
replace the Master contracts with ILECS, including Sprint. This effort was scheduled for award 
not later than 6/30/01; and was, in facL.awarded on June 26,2001. 

It is the position of the Petitioner that the contract was not terminated December 18.2000 but 
remained in effect until terminated by its written term on 6/30/01. It is further the position of thc 
Petitioner that the contract w x  properk, amended in accordance with North C a r o h a  
procuremcnt law and regulations. 

STATEMENT OF RELIEF SOUGHT 

The Petitioncr respectfully asks that th: Commission reconsider its decision in DA 02-2837, and 

determine thal h e  contract for S p ~ t  Tdephone service was not terminated in Deccmber 2000, and 

rhus remained el isble  Lhrougli its true termination date of June 30,2001 under FCC regulations. 
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The Applicant further requests that the FCC permit it to receive the E Rate discounr far voicc 

telecommunications service h m  Sprint Telephone servicc for Program Year 3 .  

Very respectfully submitted the 2,6* day of November, 2002. 
VALENTINE, A D A M S  & LAMAR, L.L.P. 

BY: rLdU-- 
L. Wardlaw Lamar 

Attorneys for Petitioner 

Nash-Rocky Mount Board of Education 

(dba Nash-Rocky Mount Public School 
System) 

P. 0. BOX a47 

Nashville, Nonh Carolina 27856 

Telephone: (252) 459- 1 1 I 1  

State Bar No. 2603 
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